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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 10th day of June, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11269
V.

JACK W KASPER

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm nistrator and the respondent both have appeal ed from
the witten initial decision of Adm nistrative Law Judge Jerrel
R Davis, served on April 2, 1991, followi ng an evidentiary
hearing held on March 15, 1991.' The Admi ni strator suspended

respondent’'s airline transport pilot (ATP) certificate for, anong

The written initial decision is attached. Although both
parties filed appeal briefs, only the Adm nistrator filed a reply
brief.
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ot her things, operating a Piper PA-31T, N234K, without 1) an
original registration certificate; 2) current weight and bal ance
data; 3) the required flight manual, as well as certain | og book
entries and fornms; and 4) a current energency |locator transmtter
(ELT) battery,? in violation of sections 91.165, 91.167(a)(1) and
(2), 91.29(a), 91.27(a)(2), 91.52(a) and (d)(2), and 91.31(b) (1)
of the Federal Aviation Regulations ("FAR " 14 C.F.R Part 91).°3

A conplete list of the alleged discrepancies is included in
the | aw judge's deci sion.

3Sections 91.27, 91.29, 91.165, and 91.167 (now 91. 203,
91.7, 91.405, and 91.407) read, in pertinent part:

8 91.27 CGivil aircraft: Certifications required.

(a) Except as provided in 8 91.28, no person nmay
operate a civil aircraft unless it has wthin it the
fol | ow ng:

* * * *

(2) Aregistration certificate issued to its owner

8 91.29 CGivil aircraft airworthiness.
(a) No person may operate a civil aircraft unless it is
in an airworthy condition.

8 91. 165 Mai ntenance required.
Each owner or operator of an aircraft shall have that

aircraft inspected as prescribed ... and shall, between
required inspections, have di screpancies repaired as
prescribed in Part 43 of this chapter. In addition, each

owner or operator shall ensure that maintenance personnel
make appropriate entries in the aircraft maintenance records
indicating that the aircraft has been approved for return to
servi ce.

8§ 91.167 QOperation after maintenance, preventive
mai nt enance, rebuilding, or alteration.

(a) No person may operate any aircraft that has
under gone nmai ntenance, preventive maintenance, rebuil ding,
or alteration unless -

(1) I't has been approved for return to service by a
person aut horized under 8§ 43.7 of this chapter; and

(2) The mai ntenance record entry required by 8§ 43.9 or

8 43.11, as applicable, of this chapter has been nade.
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These al | eged di screpanci es were di scovered on July 29, 1988,
during an inspection requested by Santiam Air, the owner of N234K
and respondent's enployer, to upgrade the aircraft for Part 135
(14 CF. R Part 135) operation.

After consideration of all the evidence, the | aw judge
affirmed the charges, except those relating to sections 91.29(a),
91.52(a), and 91.52(d)(2). Categorizing nost of the infractions
as recordkeeping errors, he reduced the suspension period to 15
days.*

Respondent asserts that no sanction should be inposed
because any errors in recordkeeping that occurred did not inpact
avi ation safety. By contrast, the Adm nistrator maintains that
the substantial reduction in sanction approved by the |aw judge
is not in accordance with precedent and policy. The
Adm ni strator further argues that respondent's act of operating
the aircraft without having a valid registration on board after
bei ng warned by an FAA inspector that the aircraft could not be
fl owmn again wthout one evidences a lax attitude toward
(..continued)

The Adm nistrator also alleged that respondent viol ated:

1) section 91.52(a) and (d)(2) by failing to replace or recharge
the battery used in the ELT when 50 percent of its useful life
has expired; and 2) section 91.31(b)(1) by operating the aircraft
wi t hout having avail abl e an approved flight manual .

“The law judge found that the airworthiness of the aircraft
was not conprom sed and respondent's actions, at nost, "reflected
bel at ed record-keepi ng" or a "paperwork deficiency." He granted
respondent’'s notion to strike the discrepancies pertaining to
Part 135 operations only, reasoning that even though respondent
was in the process of upgrading the aircraft and manual to neet

the standards of Part 135, the aircraft had never been operated
under Part 135. The Adm nistrator did not appeal this ruling.
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conpliance wth the FARs and, as such, nerits a tougher sanction.
For the reasons that follow, we will grant the Admnistrator's

appeal .

In his appeal, respondent contends primarily that the
sanction inposed is not justified. Although he attenpts to
def end agai nst each allegation (even those that were not affirnmed
by the | aw judge), respondent has not illustrated that the | aw
judge erred in concluding that a preponderance of the reliable,
probative, and substantial evidence supports his factual
findings.® According to respondent, because the violations are
rooted in what appears to be faulty record keepi ng, suspending

his certificate "does not further the goal that the governing

®The | aw judge found that:

1. An approved manual was not in the aircraft, contrary to the
requi renent of 8§ 91.31(b)(1). This determ nation was based
on a credibility assessnent, choosing the FAA inspector's
account of events over respondent's.

2. At the tinme of the inspection, the required | og book entries
for
a) new seat belts
b) altineter and transponder testing; as well as
C) new exterior paint and new interior
had not been made.

3. There were no 337 forns for the installation of new brakes
and new Lor an.

4. There was no original registration in the aircraft.

5. There was insufficient evidence to determ ne whether the ELT

battery was out of date.

6. Even though the wei ght and bal ance information was in his
wei ght and bal ance conputer on board the aircraft, the
current wei ght and bal ance report and the official flight
manual were at the maintenance facility. These
di screpanci es, however, were of a "bookkeeping nature."
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| egislation was intended to acconplish, and is not required to
insure prevention of future violations."” Respondent's appeal
brief at 10. He clainms that the suspension is contrary to the
Adm nistrator's stated commtnent to a "kinder, gentler"” policy.
This argunent nmust fail, as the Board is not enpowered to

eval uate the Adm nistrator's enforcenent policy. ConnAire v.

Secretary, U S. Dept. of Transp., 887 F.2d 723 (6th Cr. 1989).

Turning to the Adm nistrator's appeal, we find his argunent
nore persuasive, in that while nost of the various discrepancies
may have been recordkeeping errors, respondent's defiant act of
operating the aircraft without a valid registration certificate
after being advised that to do so would result in a violation of
the FARs illustrates an unacceptably cavalier attitude toward

conpliance with the regulations.® At first glance this

®During the inspection of N234K on July 29, 1988, when asked
for the original aircraft registration certificate, respondent
told the FAA inspector that he did not have it and that it was
probably back at his office. Transcript (Tr.) at 117. The
i nspector testified that he issued respondent a ferry permt to
transport the aircraft back to the maintenance facility for the
pur pose of renedying the various di scovered discrepancies, but
that he told respondent three tines that the aircraft could not
be operated without a valid registration. Tr. at 138, 151. The
i nspect or advi sed respondent that he nust contact the FAA in
Gkl ahoma City and request a tenporary registration to be sent via
telegram prior to any further flight.

The inspector testified that after giving respondent the
ferry permt, he went to lunch. When he returned, the aircraft
was gone. He concluded that respondent flew the aircraft to the
mai nt enance facility. Tr. at 158-59. Although the hearing
transcript reflects that no one asked respondent whether he did,
in fact, operate the aircraft after the inspection, no evidence
was introduced to refute the inspector's statenent.

Admtted into evidence was a confirmation copy of a tel egram
dat ed August 22, 1988, containing a tenporary registration for
N234K. Respondent's Exhibit 1.
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violation, as well as the other recordkeeping infractions, appear
to be purely technical. Wen a violation is technical in nature,
non-operational, and does not represent a safety hazard, the
i nposition of a sanction may not be required in the interest of

aviation safety. Admnistrator v. Wight, 5 NTSB 931, 935 (1986)

(a ball oon operator's technical violation of 8§ 91.27(a)(2) did
not result in a conprom se of air safety; as a result, no
sanction was inposed). But technical violations are nore serious
when an airman deliberately disregards a warning that any further
operation of the aircraft would be contrary to the FARs. See,

e.g., Admnistrator v. Brothers, NTSB Order No. EA-2968 (1989),

where such action by the respondent was deened to "reflect[]
contenpt for the FAA's regul atory schene." 1d. at 14.

When considered with all the facts, it is apparent that
respondent’'s decision to ignore the FAR regi stration requirenents

concerns air safety.’” See Administrator v. Kowal, 5 NTSB 387

(1985) (respondent received a 120-day suspensi on when he operated
an aircraft two tinmes after being advised by an FAA i nspector
that further operation w thout displaying proper registration

mar ki ngs woul d be unlawful).?8

'"The circunstances of the instant case can be distingui shed
fromthose of another case involving respondent, SE-11268,
recently decided by the Board wherein respondent was charged with
operating an aircraft that did not display the proper identifying
mar ki ngs. The aircraft was a conposite of parts fromtwo
aircraft (both of which were registered to Santiam Air) that had
been conbined to create one whole aircraft. Ildentification of
the aircraft's owner was not an issue.

8 n Kowal, the respondent also argued that his conduct did
not affect air safety. W disagreed, stating that
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Regar di ng sanction, the Adm nistrator originally sought a
120-day suspension. On appeal, he argues that the | aw judge's
"significant reduction” of the sanction is not justified. The

standard set forth in Admnistrator v. Mizquiz, 2 NTSB 1474

(1975) requires clear and conpelling reasons to be identified in
support of a reduction in sanction by the |law judge. W are not
satisfied that this burden was nmet. Nevertheless, sone reduction
is in order since the | aw judge dism ssed the charges under
sections 91.29(a) and 91.52(a) and (d)(2). Taking into account
the circunmstances of this case, Board precedent, and respondent's
violation history,? it appears that a 90-day suspension is

war r ant ed.

(..continued)

[a]n airman's conpliance disposition directly bears on
his qualifications because pilots who exercise the
privileges of their certificates in disregard of the
regul ations |lack the care, judgnent and responsibility
required of certificate holders. Respondent's
repeated, intentional disregard of regulatory

requi renents that had been explained to him

unequi vocal Iy placed his conpliance disposition in
issue in this proceeding.

ld. at 388.
°ln a case recently decided by the Board, SE-11267,

respondent received a 150-day suspension for violating FAR 88
61.3(a) and 91.09.
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;
2. The Adm nistrator's appeal is granted; and
3. The 90-day suspension of respondent's airnman certificate

shal | begin 30 days after service of this order.?

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



